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I. INTRODUCTION

1) The instant PETITION FOR RECONSIDERATION is filed in regards to the 

Commission’s proceeding number and release date: DA. No. 16-1120,

Released September 30, 2016 (See: Exhibit 1), and as it pertains to 

USAC’s Funding Commitment Adjustment Report for Form 471, for funding 

year 2012 (See: Exhibit 2), and its corresponding Administrator's

Decision on Appeal - Funding Year 2012-2013, issued on August 16, 2016

(See: Exhibit 3).

2) The instant PETITION FOR RECONSIDERATION involves the Educational Rate 

Program, a federal subsidy program authorized by the Telecommunications 

Act of 1996. The Federal Communications Commission, the organization

responsible for implementing the E-Rate Program, established the 

Universal Service Administrative Company ("USAC"), a private non-profit

corporation, to administer the E-Rate Program. The USAC provides 

subsidies to eligible school districts for the cost of telecommunication 

services.

3) To obtain E-Rate funds an applicant must develop a technology plan 

outlining its technology needs and submit it for approval to USAC. See:

47 C.F.R. § 54.508. The applicant then files a request for proposals 

with the USAC to begin a bidding process that is required to be fair 

and open to competition. See: 47 C.F.R. § 54.503. After receiving bids 

and selecting a service provider, the applicant submits a form to USAC 

certifying it has complied with the requirements of the program and 

requesting discounts for the services. See: 47 C.F.R. § 54.504.
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4) Applicants must file Form 470 with USAC to begin the competitive bidding 

process, and USAC posts applicant’s request for services online to open

the competitive bidding process. Thereafter, applicants must wait 28 

days before selecting a service provider. In selecting a service 

provider, applicants must make price the primary selection criteria. 

5) After selecting a provider, applicants must calculate their discount 

rate by using Form 471, and submit Form 471 to USAC. USAC will review 

Form 471 and determine eligibility.

6) Applicants aggrieved by an action taken by USAC must first seek review 

of that decision by USAC before filing an appeal with the Commission. 

USAC cannot waive Commission rules; applicants seeking a waiver of 

Commission rules must seek relief directly from the Commission. 

Applicants have sixty days from the issuance of USAC’s decision to file 

an appeal, whether with USAC for requests for review, or the Commission 

for requests for waiver. Applicants that rile a request for review with 

USAC and receive an adverse outcome have sixty days from the issuance 

of that decision to file a request for review with the Commission.

7) The Commission has routinely waived its rules to allow applicants 

additional time to file their FCC Forms 471, finding justification where

applicants committed ministerial or clerical errors, and has also 

granted appeals and petitions for reconsideration from petitioners 

seeking a waiver of the Commission's E-rate rules in order to correct 

ministerial or clerical errors on petitioners' E-rate applications or 

associated forms. See: Request for Review of the Decision of the 
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Universal Service Administrator by Bishop Perry Middle School, New 

Orleans, LA et al., Schools and Libraries Universal Service Support 

Mechanism, CC Docket No. 02-6, Order, 21 FCC Rcd 5316 (2006).

8) As set forth in the sections below: (1) Applicant and here petitioner 

Wesleyan Academy lawfully and properly followed the rules and 

regulations as established by the Commission in its E-Rate program 

application for funding year 2012; (2) USAC notified deficiencies in 

said application during the month of May, 2016; (3) USAC deficiencies 

were erroneous and unsupported by the documents filed as part of the 

record; (4) During the 60-day period within which petitioner could have 

sought review, Wesleyan Academy went on educational and administrative 

break; (5) During the 60-day period within which petitioner could have 

sought review, USAC’s point of contact at Wesleyan Academy went on 

vacation; (6) During the 60-day period within which petitioner could 

have sought review, USAC’s point of contact at Wesleyan Academy was 

reassigned and moved to a different physical location; (7) At the time 

Wesleyan Academy first became aware of USAC’s notice of deficiencies 

the 60-day period within which to seek review had already expired; (8)

Petitioner has otherwise sought review and reversal of USAC’s 

determination, to no avail; (9) The record is adequately and 

sufficiently supported to warrant the prayer for relief sought 

herewithin by petitioner.

II. 47 C.F.R. § 1.106 ACTIONS BY USAC SHOULD BE CHANGED
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9) USAC, as the Commission’s designated authority, served notice to 

Petitioner that its E-Rate program application had been rescinded, on 

that: (1) Petitioner selected a service provider prior to the expiration 

of 28-day posting period; and (2) Petitioner did not have a contract in 

place at the time of submission of the FCC Form 471.

10)Pursuant to 47 C.F.R. § 1.106, in its ¶ (d)(1), petitioner respectfully 

submits to the Commission that USAC’s Funding Commitment Adjustment 

Report for Form 471, for funding year 2012, should be changed on account 

that it is erroneous, and not supported by the record before said 

designated authority.

11)Pursuant to 47 C.F.R. § 1.106, in its ¶ (d)(2), petitioner respectfully 

submits to the Commission and sets forth in the sections below the 

formal findings of fact and conclusions of law upon which USAC’s Funding 

Commitment Adjustment Report for Form 471, for funding year 2012, is 

erroneous.

12)Pursuant to 47 C.F.R. § 1.106, in its ¶ (f), petitioner respectfully 

submits to the Commission that it has appeared before the Commission 

through a separate pleading filed within the 30-day expiration period, 

requesting leave to file the instant PETITION FOR RECONSIDERATION.

13)Pursuant to 47 C.F.R. § 1.106, in its ¶ (k), petitioner respectfully 

submits to the Commission that it seeks relief in the following forms: 

(1) That the Commission GRANT the instant petition for reconsideration; 

(2) WAIVER of the 60-day Rule time limit for petitioner to seek appeal 

from USAC’s Funding Commitment Adjustment Report for Form 471, for 
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funding year 2012; (3) REMAND of the instant proceeding to USAC for its 

consideration on the merits as set forth herewithin; or alternatively,

(4) ORDER and decision from the Commission finding for petitioner on 

the merits; and,  (5) ORDER and decision from the Commission REVERSING 

USAC’s Funding Commitment Adjustment Report for Form 471, for funding 

year 2012.

14)Pursuant to 47 C.F.R. § 1.106, in its ¶ (p), petitioner respectfully 

submits to the Commission that, as laid out and set forth in the sections 

below, sufficient showings of USAC’s material errors and omissions

warrant granting of the instant PETITION FOR RECONSIDERATION. 

III. PROCEDURAL BACKGROUND

15)All relevant factual assertions contained in this section are supported 

by accompanying exhibits of sworn statements taken upon the following: 

Mr. Rev. Fernando J. Vázquez, Headmaster for Wesleyan Academy (See:

Exhibit 4); Mrs. Ineabelle Robles, Admissions Clerk for Wesleyan Academy 

(See: Exhibit 5); Mr. Miguel Mendez, authorized corporate 

representative for service provider (See: Exhibit 6).

16)On March 5th, 2012, TELNET TELECOMMUNICATIONS, service provider here at 

issue, submitted a formal quote to the attention of Wesleyan Academy 

under and within the scope of a contract for Internet Access, Internal 

Connections and Basic Maintenance services under the Universal Services 

Support Mechanism under E-rate funds (See: Exhibit 7).

17)As quotes by other different service providers began to be received at 

Wesleyan Academy, Mrs. Ineabelle Robles, on March 14th, 2012, started 
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to fill the E-Rate Bid Assessment Worksheet with the information 

received as part of said bidding process (See: Exhibit 8).

18)There were no further communications - whether formal, informal, or of 

any other kind – between Telnet and Wesleyan Academy between said date 

of March 5th, 2012, and March 20th, 2012.

19)On March 20th, 2012, Wesleyan Academy scheduled a meeting to evaluate 

all quotes received by service providers as part of the aforementioned 

bidding process, for its subsequent adjudication (See: Exhibit 9). As

Telnet had been favored with adjudication of the contract, such award 

was duly noted and made part of the E-Rate Bid Assessment Worksheet 

(See: Exhibit 8).

20)On March 20th, 2012, Telnet was first notified that Wesleyan Academy 

had tendered to Telnet’s attention their acceptance of the offer as per 

the aforementioned quote of March 5th, 2012 (See: Exhibit 10).

21)On the same date of March 20th, 2012, representatives of both Wesleyan 

Academy and Telnet met to execute and formalize a CONTRACT FOR SERVICES 

AND/OR PRODUCTS FOR E-RATE YEAR 2012-2013 (See: Exhibit 11), reflecting 

the terms and understandings cloaked by the aforementioned offer and 

acceptance. In support of said contract, Telnet issued a supplemental 

quote, to cover the clarification of other ancillary times which had 

not been adequately and sufficiently articulated between the parties

(See: Exhibit 12).

22)Subsequently, on July 24th, 2012, Wesleyan Academy executed a Business 

Service Agreement, which was, inter alia, a contract of services 
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outside, and not within the scope of the E-Rate program, with a 

different corporate service provider, and which was not covered by the 

earlier contract executed between the parties on March 20th, 2012 (See:

Exhibit 13).

23)Petitioner Wesleyan Academy, as is customary for most educational 

institutions within the Puerto Rico jurisdiction, operates under a 

school year typically running from August to May, as set forth in its 

2015-16 MASTER CALENDAR. See: Exhibit 14.

24)Accordingly, on or around May 9th, 2016, Wesleyan Academy was winding 

down most of its routinely educational and administrative functions, as 

its students were entering the last days of formal instruction, and 

commencing the period of final examinations. Within this timeframe 

elementary school was already virtually closed, while High School still 

was performing some educational and administrative processes.

25)Mrs. Ineabelle Robles was assigned to a role of development of public 

relations within the Academy for the August, 2015 to May, 2016 school 

year, and had also accordingly done so for about the three (3) last 

years.

26)During May, 2016 Wesleyan Academy coincidently underwent a personnel 

reorganization, whereby Mrs. Robles’ public relations position was 

obliterated.

27)Consequently, Mrs. Robles was assigned to the Admissions Clerk role, 

and said role entailed that she move to a new and different physical 

location. While packing might have started on around May, 2016, the 
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complete move was not effectuated until June and July, 2016. Around 

such timeframe, Mrs. Robles went on vacation, as well.

28)During and throughout May, 2016, Wesleyan Academy engaged in 

construction, refurbishing and remodeling efforts of its facilities, 

namely the new office space to be occupied by Mrs. Robles in her newly 

assigned role for the 2016 – 2017 school year.

29)During and throughout May, 2016, Mrs. Robles’ belongings and equipment 

were packed and stored as a consequence of the aforementioned 

construction, refurbishing and remodeling efforts.

30)As is required by her terms of employment, Mrs. Robles completed her 

duties for the 2015 – 2016 school year during the month of July, 2006, 

and did not return to Wesleyan Academy’s premises until the start of 

the 2016 – 2017 school year, in August, 2016.

31)Simultaneously, as all of the above was transpiring, and 

notwithstanding the alteration of Mrs. Robles’ responsibilities during 

the transitional period of May, 2016, and inadvertently for Wesleyan 

Academy, she continued to be the sole designated point of contact for 

all communications, events and transactions executed between USAC and 

Wesleyan Academy. The method of communication employed by USAC to 

transact business with Wesleyan Academy during said time period was 

solely through regular US Postal Service. 

32)On or around May 9th, 2016, USAC served Wesleyan Academy with notice 

of a document entitled “Funding Commitment Adjustment Report for Form 

471 - Application Number: 871807” (See: Exhibit 2).
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33)Said document advised Wesleyan Academy, inter alia, that USAC had 

detected in the referenced application several instances of errors, 

namely: (1) That Wesleyan Academy selected a service provider prior to 

the expiration of 28-day posting period; (2) That Wesleyan Academy did 

not have a contract in place at the time of submission of the FCC Form 

471; and, (3) That any contracts entered into and disclosed by Wesleyan 

Academy as part of the application process, did not meet the 

requirements of Puerto Rico state procurement laws.

34)Notwithstanding the fact that the aforementioned USAC communication 

was indeed delivered to Wesleyan Academy on or around May 15th, 2016, 

the same was inadvertently filed and stored with the rest of Mrs. 

Robles’ office belongings awaiting her return to her duties at the start 

of the school year in August, 2016.

35)Almost immediately upon Mrs. Robles’ return to Wesleyan Academy on 

August, 2016, and upon first becoming aware of the existence of the 

“Funding Commitment Adjustment Report for Form 471 - Application Number: 

871807” communication, she diligently consulted and put USAC on notice 

of all of the above relevant facts, and proactively engaged Wesleyan 

Academy in what has become the instant appeal process and PETITION FOR 

RECONSIDERATION.

36)All of the above notwithstanding, and despite the cogent points 

submitted herewithin, and the overwhelming presence of good-faith on 

petitioner’s part and mitigating factors as set forth above, and 

regardless of all of our most diligent best efforts to bring the present 



11

issue to rest, to no fault of petitioner’s, USAC was estopped, both by 

law and by regulation, from considering petitioner’s arguments as laid 

out and articulated above.

IV. JUST CAUSE FOR WAIVER OF 60-DAY RULE

37)Petitioner respectfully submits to the consideration of the Commission 

that all of the above facts, as supported by the accompanying 

documentation and proffers submitted under oath and subject to penalty 

of perjury, more than adequately  support a finding that petitioner has 

exhibited behavior and due diligence required for a determination of 

just cause to warrant a waiver of the 60-day Rule, and that accordingly, 

remand to USAC for a determination on appeal on the merits of the 

application here at issue, is proper. 

38)Further, petitioner has marshaled sufficient and overwhelming facts 

describing how their decisions and actions were effected in good faith, 

and that any deficiencies or omissions are remediable and were provoked 

but for good and just cause, in good faith and for legitimate business 

reasons unrelated to USAC’s findings, as such findings were articulated.

39)Petitioner is thus entitled to all of the remedies here sought, as a 

consequence and result that any and all of the deficiencies which might 

have been perceived by USAC were administrative, ministerial, clerical, 

and performed under the standard and test of good faith and just cause.

40)Consequently, it is popper for the Commission to make a finding that 

any acts or omissions as perceived by USAC were neither intentional, 

nor deliberate. Petitioners actions were made unconsciously, without 
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any disregard of its duties, and quite contrarily, in the presence of 

overwhelming just cause and excuse.

V. SELECTION OF PROVIDER WITHIN THE EXPIRATION OF 28-DAY POSTING 
PERIOD

41)Petitioner respectfully submits to the consideration of the Commission 

that all of the above facts, as supported by the accompanying 

documentation and proffers submitted under oath and subject to penalty 

of perjury, more than adequately support a finding that petitioner had 

in fact selected a service provider right at the onset of the 28-day

regulatory posting period.

42)Consequently, it is popper for the Commission to make a finding that 

any acts or omissions as perceived by USAC were neither intentional, 

nor deliberate. Petitioners actions were made unconsciously, without 

any disregard of its duties, and quite contrarily, in the presence of 

overwhelming just cause and excuse.

43)Petitioner has made an adequate showing that the mere fact that it 

commenced complementing the E-Rate Evaluation Matrix on March 14th,

2012, in no way constitutes a violation of the cited regulation. 

Petitioner has also made an adequate showing that proper adjudication 

of the bidding process was made on the date of the selection of the 

service provider, or March 20th, 2012, and not on the first date it 

started diligently organizing the information it was receiving from 

potential and prospecting service provides, or March 14th, 2012 (See:

Exhibit 8).
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44)Consequently, it is popper for the Commission to make a finding that 

USAC’s finding in this regard were clearly erroneous, and that such a 

finding be reversed by the Commission on its merits, or alternatively, 

that the instant case be remanded to USAC for a determination on the 

merits, subject to all of the above.

VI. CONTRACT IN PLACE AT THE TIME OF SUBMISSION OF THE FCC FORM 471

45)At first blush, it is evident that USAC has made an inconsistent and 

untenable determination of the documents before its consideration, 

while one the one hand it is in the presence of a validly executed 

contract on March 20th, 2012, and imputes its execution date as March 

14th, 2012, while strikingly and simultaneously, on the other hand it 

determines that a subsequent and unrelated contract executed on July 

24th, 2012, was submitted in support of the application here at issue.

46)Petitioner has set forth in the sections above that effectively and 

undoubtedly, on the date under review, March 20th, 2012, there was in 

fact the existence of a written offer from the service provider 

containing all the material terms and conditions to constitute a valid 

and legal offer, together with an equally valid written acceptance of 

that offer, as evidence of the existence of a legally binding agreement.

47)Petitioner further and respectfully submits that the bid submitted 

herewithin for the services here at issue does in fact include all 

material terms and conditions provided in response to an FCC Form 470,

and as such, is sufficient evidence of an offer, and that a letter from 

petitioner advising said service provider the bid was selected, would 
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also suffice as evidence of acceptance. In addition, after a commitment 

of funding, an applicant's receipt of services consistent with the offer 

and with the applicant's request for E-rate support also constitute 

evidence of the existence of a sufficient offer and acceptance. 

48)Consequently, it is popper for the Commission to make a finding that 

USAC’s finding in this regard were clearly erroneous, and that such a 

finding be reversed by the Commission on its merits, or alternatively, 

that the instant case be remanded to USAC for a determination on the 

merits, subject to all of the above.

VII. PRAYER FOR RELIEF

WHEREFORE, for all of the above, petitioner prays:

49)That the Commission GRANT the instant PETITION FOR RECONSIDERATION;

50)That the Commission WAIVE the 60-day Rule time limit for petitioner to 

seek appeal from USAC’s Funding Commitment Adjustment Report for Form 

471, for funding year 2012; 

51)That the Commission REMAND the instant proceeding to USAC for its 

consideration on the merits as set forth herewithin; or alternatively,

52)That the Commission issue an ORDER and make a finding for petitioner 

on the merits; and,

53)That the Commission issue an ORDER and make a finding REVERSING USAC’s 

Funding Commitment Adjustment Report for Form 471, for funding year 

2012.

CERTIFICATION OF NOTICE
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I HEREBY CERTIFY, that on this even date, I have served notice of the instant 

PETITION FOR RECONSIDERATION to:

Universal Service Administrative Company

Schools and Libraries Program – Correspondence Unit

30 Lanidex Plaza West, P.O. Box 685

Parsippany, NJ 07054-0685

SUBMITTED IN SAN JUAN, PUERTO RICO, on this date, November 3rd, 2016

/s/: HUSMAIL FIGUEROA RÍOS
HUSMAIL FIGUEROA RÍOS

Commonwealth of Puerto Rico 
Attorney Registry RUA 16986

P.O. Box 505, Saint Just, PR 00978
Tel. & Fax: (787) 767-3383

Celular: (787) 347-2182
e-mail: husmailf@yahoo.com
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